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Executive Summary

In the coming decade, the U.S. econo-
my will undergo a radical transforma-
tion as electric vehicles replace the
gasoline-powered auto industry. This
shift will bring profound changes not
only for the environment, but also for
employees in the auto manufacturing
industry. This industry constitutes the
country’s single largest manufacturing
sector, with nearly one-million jobs in
auto and auto parts manufacturing.
Further, with average earnings of
$55,000 per year, these are some of
the most important jobs in the nation-
al economy - providing critical oppor-
tunities for workers to support their
families in dignity.*

But will the new jobs in electric vehicle
(EV) manufacturing be decently-paid
jobs? Or will they be lower-wage jobs
that serve to exacerbate the current
crisis of inequality? The answer to this
question depends, above all, on em-
ployees’ ability to secure a fair share of
the profits their work creates, through
collective bargaining. Unfortunately, in
recent years many auto manufacturers
and suppliers have subjected their
employees to a wide range of threats
and intimidation tactics — many illegal,
others legal only under labor law but
banned in normal democratic elections
- that have effectively blocked employ-

ees from exercising their right to collec-
tive bargaining. As a result, the share
of auto workers who enjoy the right

to collective bargaining has shrunk,
leading to a dramatic falloff in wages.
Indeed, the average hourly wage in

the auto manufacturing industry, after
adjusting for inflation, has declined by
over 20% from 1990-2018.2
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President Biden has celebrated the
transition to electric vehicles, and

has proposed dedicating nearly $200
billion to supporting this shift.® If the
administration and Congress adopt
policies to keep most of this work with-
in the country, the switch to EVs could
add 150,000 new jobs to the American
auto industry.* But if we are truly to
build back better, we must guarantee
that these auto workers can choose to
form unions through a truly democratic
process, free from fear of retaliation

by their employers. If we are to reverse

the national crisis of inequality, it is
critical that we restore genuine orga-
nizing rights in this important industry.

In this sense, what happens in the
electric vehicle industry is a bellwether
for the country as a whole. The central
fact of our economy is the long-term
decline of employment conditions
over the past 40 years. We live in an
economy where corporate profits,
executive salaries and shareholder
returns have all grown steadily, while
those who do the work that creates
the corporate profits have seen their
wages stagnate.® One of the primary
causes of growing inequality over the
past four decades is the shrinking
share of Americans who have unions
in their workplace.® No matter what
new technologies may be invented or
what new skills workers may acquire,
if employees lack the ability to bargain
for their share of corporate success,
GDP growth will continue to be domi-
nated by a small slice of the economic
elite.
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unions in their workplace



Perhaps in response to this crisis of
inequality, Americans’ support for
unions has grown steadily over the
past decade, reaching a 55-year high
point in 2021, with 68% of the country
voicing support for unions.” Indeed,
there is good reason for this: if one
compares two employees of the same
gender, race, ethnicity, education and
experience, and working in the same
occupation, but one has a union and
the other does not, the unionized work-
er will enjoy significantly better wages
and benefits.® Unions also create much
safer work environments: as one exam-
ple, the chance of losing a finger or a
limb in non-union auto parts plants in
Alabama is twice the national average,
far higher than that faced by people
doing the same work in heavily union-
ized Michigan.® So too, unions have
negotiated binding nondiscrimination
policies in their workplaces, with the
result that both the gender and racial
wage gap is significantly smaller than
in non-union companies. In the auto
industry, this has made unionized

auto manufacturing a backbone of the
Black middle class.

The most recent survey data sug-
gests that nearly 60 million non-union
employees in the U.S. would vote for

a union in their workplace if given the
chance.'* Yet only 50,000 workers per
year are able to establish a new union

through National Labor Relations
Board (NLRB) elections, or less than
1% of the number who want a union.*?

What makes unions so rare despite
being so popular? The simple answer
is that employers take advantage of a
profoundly undemocratic federal labor
law that makes NLRB elections look
more like the sham practices of rogue
regimes abroad than like anything we
would recognize as American democ-
racy.

Charges of illegal activity
are 2,000 times more
common in NLRB

elections than in elections
for Congress.

NLRB elections are characterized by

a remarkable degree of illegal activ-
ity. Compared with federal elections,
charges of illegal activity are 2,000
times more common in NLRB elections
than in elections for Congress.'® Across
the country as a whole, employers

are charged with lawbreaking in more
than 40% of all NLRB-supervised
elections, and charged with illegally
firing pro-union employees in nearly
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20% of elections.** Unfortunately,
anti-union intimidation tactics have
come to define a growing share of the
auto industry. At Tesla, for instance,
the Labor Board recently concluded
that the company committed a series
of violations, including illegally firing
one union supporter and disciplining
another because of their union activity;
threatening employees with a loss of
stock options if they joined a union;
restricting employees from speaking
with the media; coercively interrogating
union supporters; and barring employ-
ees from distributing union information
to their co-workers.*® So too, the CEO
at Fuyao Glass - the country’s largest
producer of automobile glass - was
filmed openly reporting to the firm’s
chairman that he had fired employees
who tried to organize a union.!®

Because there are nearly no effective
penalties for violating workers’ labor
rights, employers ignore the law with
near-total impunity. At Nissan’s Can-
ton, Mississippi plant, for instance, the
NLRB in 2018 issued a formal com-
plaint charging the company with 24
counts of lawbreaking, including pro-
hibiting employees from talking to the
public about their working conditions,
banning distribution of pro-union liter-
ature, interrogating employees about
their voting intentions, threatening to
falsify documents in order to discipline



In the auto industry, Toyota,
Nissan, Hyundai,
Mercedes-Benz, BMW,
Volkswagen and Honda have
all called on “union

avoidance” specialists to
guide their anti-union
campaigns in the United
States.

union supporters, and issuing multiple
threats to fire employees in retaliation
for pro-union activities or to close the
plant as a whole if employees voted

to unionize.' Yet this campaign of
illegal threats was initiated less than
two years after an earlier complaint in
which the NLRB asserted that Nissan
managers had “interfered with, re-
strained, and coerced” pro-union em-
ployees.*® The company’s sole punish-
ment in that case was a requirement
that Nissan post a notice recognizing
that such acts are illegal and pledging
to respect employees’ labor rights from
here on. That Nissan management so
quickly broke this promise points up
how ineffective such remedies are.

Even when employers obey the law,
they rely on a set of tactics that are
legal under the National Labor Re-

lations Act (NLRA) but illegal in elec-
tions for Congress, and that violate
fundamental norms of democracy.*® A
multi-billion-dollar industry of “union
avoidance” consultants and law firms
helps employers exploit the weakness
of federal labor law in order to deny
workers the right to collective bargain-
ing.2° Over the past fifty years, these
advisors have developed cookie-cut-
ter strategies that are applied across
industries. By the early 2000s, over
three-quarters of all large firms em-
ployed anti-union consultants when
faced with employee organizing.?*

In the auto industry, Toyota, Nissan,
Hyundai, Mercedes-Benz, BMW,
Volkswagen and Honda have all called
on “union avoidance” specialists to
guide their anti-union campaigns in
the United States.?? Thus, workers who
seek to organize a union are forced

by their employers to run a gauntlet

of fear, threats, intimidation, forced
propaganda, and stifled speech - all
things that are illegal in any election to
public office, but allowed under current
labor law.

The report that follows outlines both
the legal and illegal means that have
been used to stop auto workers from
exercising their right to collective
bargaining. If we are serious about
enabling American workers to sup-
port their families in dignity, we must

restore employees’ ability to negotiate
with their employers. It is particularly
important that we address this issue
at the moment that the federal govern-
ment is poised to invest hundreds of
billions of dollars to support the tran-
sition to electric vehicles. As we stand
on the cusp of reinventing the auto
industry, we face a choice of either
taking steps to ensure that this highly
profitable sector provides family-wage
jobs, or allowing employers to use
federal investments, in part, to deny
their employees the right to collective
bargaining and continue eroding job
standards in this industry and in the
country.

As we stand on the cusp of
reinventing the auto
industry, we face a choice of
either taking steps to ensure
that this highly profitable
sector provides family-wage
jobs, or allowing employers
to use federal investments,

in part, to deny their
employees the right to
collective bargaining and
continue eroding job
standards in this industry
and in the country.



Introduction: The
Crisis of Inequality
and the Role of
Unions

The central fact of our economy is

the long-term decline of employment
conditions over the past 40 years.
Particularly in the two-thirds of the la-
bor market where jobs do not require
a college degree, family-wage jobs
have grown ever scarcer—even during
periods of record-low unemployment.
Since the late 1970s, we have wit-
nessed an economy in which corpo-
rate profits, executive salaries and
shareholder returns have all grown
steadily, while those who do the work
that creates these profits have seen
their wages stagnate.?® Chief executive
officer compensation grew 940% from
1978 to 2018, while typical worker
compensation rose only 12%.2* Even

American workers find
themselves working harder,
running faster, and still

sliding slowly but steadily
backwards.

the low unemployment rate reached by 2018 was not enough to spur truly sig-
nificant wage growth, leading one economic analyst to declare that “the com-
petitive supply-and-demand model of labor markets is fundamentally broken.”?®
Workers have responded to falling wages, in part, by working longer hours.2®
Thus, American workers find themselves working harder, running faster, and still
sliding slowly but steadily backwards.

One of the primary causes of growing inequality over the past four decades is
the shrinking share of Americans who enjoy the right to collective bargaining.?
Indeed, other than high unemployment, the decline of unions is the single most
important factor that has served to depress wage growth over the past four
decades.?®

Figure 1 - Unions and Inequality ?°

Reproduced from Heidi Shierholz, Labor Day 2019: Working people have been thwarted in their efforts to
bargain for better wages by attacks on unions, Economic Policy Institute, September 9, 2019. https://www.
epi.org/publication/labor-day-2019-collective-bargaining. Data on union density follows the composite series
found in Historical Statistics of the United States, updated to 2017 from unionstats.com. Income inequality
(share of income to top 10%) data are from Thomas Piketty and Emmanuel Saez, “Income Inequality in the
United States, 1913-1992,” Quarterly Journal of Economics 118, no. 1 (2003), and updated data from the
Top Income Database, updated March 2019



https://www.epi.org/publication/labor-day-2019-collective-bargaining
https://www.epi.org/publication/labor-day-2019-collective-bargaining
http://unionstats.com

By contrast, restoring the right to
collective bargaining is one of the
most promising policy solutions to the
crisis of inequality. On average, if one
compares two employees of the same
gender, race, ethnicity, education

and years of experience, working in
the same occupation, same industry
and same geographic area, but one
has a union and the other does not,
the unionized worker’s wages will be
10.2% higher than their non-union
counterpart.3©

Taking into account health insurance
and pensions, the impact of union-
ization on workers’ compensation is

even greater than that of wages alone.

Workers who have a union are signifi-
cantly more likely to get health insur-

ance through their jobs, and their em-
ployers pay a significantly larger share
of insurance costs than do employers
where there is no union.?* Similarly, not
only are unionized employees much
more likely to have a pension, but their
employers contribute 56% more to-
ward employees’ retirement plans than
do otherwise similar non-unionized
employers.32 Finally, when employees
have a union, they are more likely to
get paid sick leave, paid vacation and
paid holidays, and less likely to be in
danger of occupational injury.33

Beyond wages and benefits, unions
have also made workplaces safer -
including in the auto industry. Indeed,
safety concerns have often been the
spark that led to organizing efforts.
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For instance, at Fuyao Glass - the
nation’s largest producer of glass for
automobiles - the company was oper-
ating without legally mandated safety
equipment, with employees suffering
almost daily cuts. After an employee
filed a complaint with OSHA - leading
to Fuyao being fined for multiple safety
violations®* - the company transferred
her to a lower-paid and physically hard-
er job, where she was assigned a task
that had previously been a two-person
job. This employee became a union
supporter because she believed that
“if we had a union, the plant would be
safer.”® She’s correct: unionized firms
have significantly lower rates of injury
or occupational illness on the job, both
because unions negotiate enforceable
safety standards and establish joint la-



bor-management committees to oversee safety, and because workers who have
a union are less scared to speak up about unsafe conditions.®® Within the auto
industry, the difference unions make can be stark: for instance, the chance of
losing a finger or limb in non-union auto parts plants in Alabama is twice the na-
tional average, far above that of similar workers in heavily unionized Michigan.¥

So too, employees often turn to unions as a response to harassment or discrim-
ination on the job. This was the case, for instance, at Faurecia Interiors - suppli-
er of interior technology to one-third of the world’s cars - where the Labor Board
concluded an investigation by issuing a complaint against the company, charging
that, after a female employee complained to management that “female employ-
ees were uncomfortable with certain conduct by supervisors,” she was banned
from discussing the issue in public, suspended, and ultimately fired.® In orga-
nized firms, unions negotiate non-discriminatory standards that are enforceable
by an impartial grievance procedure, and as a result both the gender and racial
wage gaps are significantly smaller than in non-union workplaces.®® In all these
ways, unions have been able to create safe and secure family-wage jobs in what
might otherwise have been low-wage, high-stress and physically risky occupa-
tions.

No matter what new technologies may be invented or what new skills workers
may acquire, if employers can deny workers the ability to bargain for their share
of corporate success, GDP growth will continue to be dominated by a small slice
of the economic elite. Turning collective bargaining into a realistic right rather
than a theoretical privilege is the single most important step we can take toward
reversing the crisis of inequality.

The Role of the Auto Industry in
Sustaining the American Middle Class
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As we look to restore the promise of middle class jobs for American families, the
auto industry has a central role to play. The country has long looked to manufac-
turing jobs as the backbone of the American middle class: a recent survey found
that 90% of Americans believe that a strong manufacturing base is essential

to the country’s standard of living, and when asked what type of employer they
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Turning collective bargain-
ing into a realistic right
rather than a theoretical
privilege is the single most

important step we can
take toward reversing the
crisis of inequality.

would most like to see come to their
community, manufacturing topped the
list.*° The auto industry constitutes the
country’s single largest manufacturing
sector, and with average earnings of
$55,000 per year, boasts some of the
most important jobs in the national
economy - providing critical opportu-
nities for non-professional workers to
support their families in dignity.*

For many decades, jobs in this in-
dustry served as the hallmark of
well-paid middle class employment.
In the 1980s, autoworkers’ pay was
more than double the private sector
average.*? Automobile and auto parts
manufacturing has served as a crucial
source of good jobs particularly for
workers who have not gone to college
- especially in unionized plants. The
median wage for workers without a
four-year college degree in unionized



auto plants is $20.95, more than $5 per hour above the national norm.*® So too,

union-enforced nondiscrimination agreements have helped make this a key sec- The auto industry

tor for the Black middle class: Black workers now constitute just over 25% of the constitutes the country’s

workforce in unionized auto plants - twice as high as the share of Black workers single largest manufacturing

in the economy as a whole.** sector, and with average
earnings of $55,000 per

But over the past two decades, job standards in the auto industry have wit- year, boasts some of the

nessed an alarming decline. Average hourly wages - adjusted for inflation - most important jobs in the

have fallen precipitously since 2003, with the result that by 2018, the average national economy.

wage was one-fifth lower than it had been in 1990. This is not the result of ©00000000000000000000000000
broader trends in the economy - on the contrary, over the same period the aver-
age hourly wage for all private sector workers increased by just over 17%. Thus

jobs in the auto industry have seen dramatic wage cuts even while wages in the

rest of the economy increased.

This deterioration in wage standards
has been caused by multiple factors,

Figure 2 . o , _
including international trade treaties
Percent change since 1990 in real average hourly earnings of production and that encouraged moving jobs out

nonsupervisory workers, motor vehicles and parts and total private

) of the U.S. to lower-wage countries,
— Total private
— Motor vehicles and parts manufacturing shifting work out of assembly plants

30% to lower-wage parts suppliers, and the
use of staffing agencies to replace

20% . .
regular employees with low-paid tem-
porary workers.*® But one of the most

important causes for falling wages is

10%

0% the shrinking share of auto workers
who enjoy the benefits of unionization.
-10% The past two decades have seen the

proliferation of mostly foreign-owned
auto and auto parts manufacturers
who have opened facilities in “right

-20%

-30%
to work” states and waged bitter

-40% campaigns to prevent employees
1990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 2014 2016 2018 from exercising their I’ight 1o coIIec—

Source: Inflation-adjusted earnings in motor vehicles and parts industry down 17 percent from tive bargaining.*® In the 1980s, when
1990 to 2018, U.S. Bureau of Labor Statistics, January 6, 2020. https://www.bls.gov/opub/ted/2020/
inflation-adjusted-earnings-in-motor-vehicles-and-parts-industry-down-17-percent-from-1990-

t0-2018.htm three times the national average, their

auto workers were unionized at a rate
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median wage was 60% higher than the national norm. But by 2020, the combi-
nation of employer anti-union campaigns and the proliferation of temporary or
outsourced jobs that lack union representation had left the unionization rate for
the auto industry only slightly higher than that of the general private sector. And
as shown in Figure 3 below, as the share of workers with union representation
declined, so did industry wages.*

Figure 3

We now stand at the precipice of a new era in the auto industry. President Biden
has declared a goal of ensuring that electric vehicles (EV) account for 50% of all
new car sales by the end of this decade.*® If the administration and Congress
adopt policies to keep most of this work within the country, the switch to EVs
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could add 150,000 new jobs to the
auto industry.*® But will jobs in the
electric vehicle manufacturing industry
be decently-paid jobs, through which
American workers can provide their
families with economic security? Or
will they be low-wage jobs that serve
to exacerbate the current crisis of
inequality? The answer to this ques-
tion depends, above all, on employees’
ability to secure a fair share of the
profits their work creates, through
collective bargaining.

People still want
unions, but few get
them
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Unsurprisingly, many non-union
workers wish that they too could earn
union wages and benefits. The most
recent survey data show that nearly
60 million workers in non-union
companies would vote to organize a
union if given the opportunity to do
s0.%° Yet only 50,000 employees per
year are able to establish a new union
through National Labor Relations
Board (NLRB) elections, or less than
1% of the number who want a union.>*
What makes unions so rare despite
being so popular? The central cause
is the fact that federal labor law is
profoundly broken, and that employers
exploit that brokenness. Instead of



serving as a neutral expression for workers’ preferences, the NLRB election
system allows employers to subject workers to an intense campaign of fear,
threats, intimidation, forced propaganda, and stifled speech. This is what must
change for American workers to have a meaningful right to collective bargaining
and for our country to find our way out of the crisis of economic inequality.

A Toothless Law Encourages Widespread
Law-breaking
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Employers’ ability to block workers from securing union representation is in
large part a product of the rampant lawlessness that characterizes NLRB elec-
tions, made possible by the absence of meaningful penalties under the law. In
elections for Congress, those who violate elections law may face fines, impris-
onment, or loss of commercial licenses. But in NLRB elections, even employers
who willfully and repeatedly break the law by threatening employees, bribing
employees, destroying union literature, or firing union supporters, can never be
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fined a single cent, have any license
or other commercial privilege revoked,
or serve a day in prison. As a result,

it is not merely rogue employers who
violate workers’ rights under law, but
many mainstream employers who
decide it is worth breaking the law

in order to intimidate employees out
of organizing a union. lllegal threats,
intimidation and terminations are
common in the auto industry. For
instance, Tesla - the country’s largest
manufacturer of electric vehicles -
was charged by the Labor Board with
threatening to lay off employees if
they vote in a union, illegally banning
employees from talking to reporters or



the public about working conditions,
and blocking employees from distrib-
uting pro-union information to co-work-
ers.®? So too, the CEO of Fuyao Glass,
was filmed openly reporting to the
firm’s chairman that he had fired union
supporters from an Ohio plant where
workers sought to organize.®®

But penalties for violating the law

are so slight that companies who the
government has found to be acting
illegally often face nothing more than a
requirement that they publicly promise
to obey the law in the future - a prom-
ise that is frequently broken. At the
Nissan plant in Canton, Mississippi, for
instance, the NLRB in 2013 charged
that managers had “interfered with,
restrained, and coerced” pro-union
employees by exercising discriminatory
discipline and establishing an illegal
prohibition on the distribution of pro-
union literature.®* Nissan posted a
notice recognizing that such acts are
illegal and pledging to respect employ-
ees’ labor rights from here on. Yet less
than two years later, Nissan began

a campaign of illegal coercion and
threats that ultimately led the Labor
Board to issue a formal complaint
charging the company with 24 counts
of lawbreaking that included prohib-
iting employees from talking to the
public about their working conditions,
banning distribution of pro-union liter-
ature, interrogating employees about

their voting intentions, threatening to
falsify documents in order to discipline
union supporters, and issuing multiple
threats to fire employees in retaliation
for pro-union activities or to close the
plant as a whole if employees voted to
unionize.®®

That Nissan engaged in such wide-
spread lawbreaking so soon after
having been forced to post public
notices vowing to respect the law is a
testament to the near total absence
of meaningful penalties under current
law. Even in the most extreme cases -
if an employer is found guilty of having
illegally terminated union supporters -
the maximum possible penalty is that
the employer may be required to hire
the worker back, and to provide back-
pay for the period the person was laid
off, minus whatever money the person
earned at another job in the mean-
time.®® Since most individuals find
another job, the total back payment
may be quite small. If earnings in the
replacement job equaled those of the
former position, the employer may not
owe any backpay whatsoever.5” With
such a weak penalty, some executives
have come to regard the backpay rem-
edy as their “hunting license.”®®

Given the lack of meaningful enforce-
ment, it is unsurprising that NLRB
elections are characterized by rampant
lawlessness.®® In recent years:
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Given the lack of meaning-
ful enforcement, it is
unsurprising that NLRB

elections are characterized
by rampant lawlessness.

* Employers have been charged with
violating workers’ legal rights in
41.5% of all NLRB-supervised union
elections.

* Employers have been charged with
illegally firing workers in nearly one-
fifth (19.9%) of elections.

* In nearly one-third (29.2%) of all
elections, employers have been
charged with illegally coercing,
threatening, or retaliating against
workers for union support.

* Charges of illegal activity are even
more frequent among larger em-
ployers, such as those most com-
mon in the auto industry: in elec-
tions involving more than 60 voters,
more than half (54.4%) of employ-
ers were charged with violating the
law.

To put these findings in context, in the
2016 elections for president and Con-
gress, the Federal Elections Commis-
sion reports a total of 372 charges of
illegal activity, or one charge for every



367,000 voters.®° By comparison, NLRB-supervised elections saw one charge
for every 161 eligible voters.®* By this count, charges of illegal activity are 2,000
times more common in NLRB elections than in federal elections.

Table 1

Share of NI_.RB Election (_:a-mpaigns in Which Employers Were A multi-billion dollar industry

Charged With lllegal Activity of “union avoidance”
Total, all forms of illegal activitiy 41.5% consultants and law firms
Firing pro-union employees 19.9% helps employers exploit the
Imposing discriminatory discipline on union supporters 14.9% weakness of federal labor
Making threats against pro-union employees or offering bribes 18.2% law in order to deny workers
for employees to vote no the right to collective
Spying on pro-union employees 13.9% bargaining.

Legal Intimidation and Coercion:
Elections Without Democracy

Even when employers obey the law, they rely on a set of tactics that are legal
under the NLRA but illegal in elections for Congress, city council, or any other
public office. A multi-billion-dollar industry of “union avoidance” consultants
and law firms help employers exploit the weakness of federal labor law in order
to deny workers the right to collective bargaining.®? Over the past fifty years,
these advisors have developed cookie-cutter strategies that are applied across
industries. By the early 2000s, over three-quarters of all large firms employed
anti-union consultants when faced with employee organizing - including in the
auto industry.5® For example:

¢ When workers at Nissan’s Canton, Mississippi plant tried to form a union, the
company turned to the anti-union law firm of Littler Mendelson, which boasts
a “Union Prevention” practice in which “we help employer develop strategies
for dealing with union avoidance” in order to “minimize the risk of organizing
campaigns.”%*

* Volkswagen hired both Littler Mendelson and the union avoidance firm IRI
Consultants when its employees sought to unionize.®
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When workers started to organize at
Fuyao Glass - the country’s largest
producer of automobile glass - the
company paid nearly $800,000

for union avoidance firm Labor

Relations Institute to help stop the
unionization effort.®

Toyota, Hyundai, BMW and Hon-

da have all contracted with a firm
whose president boasts of “main-
taining union-free operations” and
serves on the Council for Union-Free
Environments.®”

Mercedes-Benz, Hyundai and BMW
have all used Ogletree Deakins -
the country’s second-largest firm
specializing in union avoidance

Union elections conducted
under the National Labor
Relations Act fail to uphold

the most basic standards
of American democracy.

- for advice on how to undermine
employee organizing efforts.®®

The voter intimidation tactics de-
scribed in this report are drawn from
the playbooks developed by such
consultants.®®
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When most people hear that there is
such a thing as union “elections,” they
assume these must be conducted

in accord with the same democratic
standards that Americans apply to all
other elections. Unfortunately, noth-
ing could be further from the truth.
As the world’s first democracy, the
United States has long served as the
standard-bearer for defining what
constitutes “free and fair” elections,
including;

* Free speech for both candidates
and voters

¢ No forced attendance at political
events or forced consumption of
political propaganda.



* Equal access to voters
* Equal access to the media

* Protecting voters from economic
coercion

By each one of these measures, union
elections conducted under the Nation-
al Labor Relations Act fail to uphold
the most basic standards of American
democracy.

To imagine what it might be like if
elections to Congress were conducted
under the same rules as NLRB elec-
tions, it is important to understand
that union election campaigns take
place primarily within the workplace.
Thus, the list of workers’ contact infor-
mation is equivalent to the voter rolls
in elections to public office; meetings,
media and First Amendment rights in
the workplace are the equivalent of
print, digital and broadcast media in
elections for public office. Seen this
way, the comparison between NLRB
rules and those we take for granted in
American democratic elections is stark
indeed. Indeed, NLRB-supervised
elections look more like the discredit-
ed customs of rogue regimes abroad
than anything we would call American.
There is, for instance, no First Amend-
ment right of free speech for voters

in union elections. There is no equal
access to media. Indeed, there is not
even equal access to the names and

contact information of eligible voters. There is no effective protection against
economic coercion of voters. Finally, because there are no meaningful penalties
for violating voters’ rights, even the few protections that federal law provides em-
ployees are routinely ignored by employers bent on quashing unionization drives.
The discussion that follows below describes how NLRB elections fail to meet the
fundamental standards of free and fair elections.

Table 2
American Democratic Standards Compared With NLRB

Federal Elections | NLRB Elections
Unequal Access to Voter Lists lllegal Legal
One Party Speaks to All Voters Every Day, the lllegal Legal
Other Party is Prohibited
Vote Takes Place at One Party's Premises lllegal Legal
Voters Forced to Discuss Their Political Views lllegal Legal
Media Dominated by One Party, Unavailable to lllegal Legal
the Other
Voters Forced to Attend Partisan Speeches lllegal Legal
Voters Forced to View Partisan Videos lllegal Legal
Supervisors Tell Employees They May Lose Their | lllegal Legal
Jobs if the Vote the "Wrong" Way
Election Results Not Implemented for Years lllegal Legal

The first prerequisite of democratic elections is guaranteeing that all candidates
have equal access to the list of names and addresses of potential voters.” In
elections to public office, it is axiomatic that the list of eligible voters must be
provided to competing candidates at the same time and in the same manner.™

Unequal Access to Voters and the Denial
of Employees’ Right to Vote
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In any workplace, management has every employee’s contact information from
their date of hire and is free to campaign against unionization at any time. But
workers who are interested in organizing their workplace have no right to this
information. And this unequal access to the voter list poses a major barrier to
most workers ever getting a chance to vote on unionization, and marks the first
place where labor law departs from American democratic norms.
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When workers become interested in forming a union in their workplace, neither
they nor any union with which they are working can get a list of potential voters.
For pro-union employees to get access to the voter list, they must first collect
signatures from at least 30% of their coworkers and ask the NLRB to schedule
a vote on unionization.”? The fact that pro-union employees must accomplish
this without any list to work from is a daunting prospect. If candidates seeking
to challenge an incumbent Congressperson first had to collect signatures of
support from 30% of their district’s residents - and to do so without knowing the
names or addresses of registered voters - it is hard to imagine how any chal-
lenger could prevail. Certainly if a foreign country operated in this manner, the
U.S. government would not hesitate to denounce this as a sham electoral sys-
tem. But it is exactly such a system that U.S. citizens must endure in workplaces
across the country.

Taking advantage of this one-sided access to employees, employers’ foremost
goal is not to convince workers to vote against unionization, but to deny them
the chance to vote entirely - by preventing pro-union workers from reaching 30%
of their colleagues. As attorneys from the Jackson Lewis firm crow, “winning an
NLRB election undoubtedly is an achievement; a greater achievement is not
having one at all!"”® Consultants advise employers to look out for early “warning
signs” of employee organizing, and to launch an aggressive counter-offensive as
soon as any workers begin discussing unionization, with the goal of preventing
an election.™ One organizer describes what this looks like in practice:

Supervisors ... were already calling workers at home on Saturday morning,
instructing employees not to speak with union organizers who had begun
home visits on Friday afternoon. On Monday morning at 7:00 am the plant
manager began captive-audience meetings, fifteen of which were held,
where supervisors warned employees that the corporation might shut the
plant down if it were unionized.”

By combining intimidation tactics with unequal access to voters, consultants re-
port an impressive number of workplaces in which they have successfully denied
employees the right to vote.™
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One-sided
domination of
media in the
workplace
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For those employees who do manage
to win the right to vote, what awaits
them is an electoral season charac-
terized by heavy-handed intimidation
tactics that would not be allowed

in any election to public office. The
fundamental aim during an election

is, as one consultant notes, “to reduce
the union’s access to the employees,
the employees’ access to the union,
and the flow of union information
within the workplace.””” The universal
advice of anti-union consultants and
lawyers begins with two rules that set
the stage for the election. First, union
organizers are banned from ever en-
tering the workplace. Second, employ-
ees are banned from talking about the
union while they are on work time, and
are banned from distributing pro-union
information except when they are both
on break time and in a break room."®
Further, even spaces where employees
are permitted to talk about the union
are dominated by management’s
message; at Nissan, the company ran
anti-union videos on a continuous loop
in the employee break areas.”



Because employers so tightly restrict
workplace communication, the primary
means for pro-union employees to talk
with co-workers is calling on them at
home after work hours. But employees
often live spread out across large dis-
tances, work more than one job, and
may be afraid to be seen meeting with
a known union supporter. As a result,
research shows that in a typical union
campaign, less than half the employ-
ees have even a single conversation
with a union representative.8® As man-
agement attorney DeMaria notes,

[Ulnions are at a severe disad-
vantage in the communications
battle. Home visitations are ex-

pensive and time-consuming,
meetings are sparsely attended
because they take place on the
employee’s own time, and union
organizers can rarely ensure that
all voters will even receive the
union flyers that organizers hand
out. On the other hand, manage-
ment has the employee under its

control for eight hours a day.8!

Employers typically rely on their dom-
ination of workplace media to launch
an intensive and entirely one-sided

communications blitz in the months
leading up to a vote, including plas-
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tering the workplace with anti-union
posters, leaflets and videos and
flooding the workplace with “Vote No”
t-shirts, buttons, hats and bumper
stickers.®2 When employees at a Kum-
ho Tire plant in Georgia sought to join
the United Steelworkers in 2017, they
faced a typical such campaign: as one
employee described, “the whole place
was covered in anti-union posters.”

In addition, “anti-union videos played
24/7 on flat screens that management
put up in the employee entrance to the
plant, at the security gates, in the caf-
eteria and in break rooms... Any time
you went on break or to the bathroom,
they were in your face.”®

Within this lopsided campaign environ-
ment, the employer’'s message typical-
ly focuses on a few key themes: unions
will drive employers out of business,
unions only care about extorting dues
payments from workers, and unioniza-
tion is futile because employees can’t
make management do something it
doesn’t want to do.®* Many of these
arguments are highly deceptive or
outright false. At the heart of Nissan’s
anti-union campaign, for instance, was
the repeated insistence that the plant
was in danger of closing if workers vot-
ed to form a union; but all of Nissan’s
plants in other countries are unionized
and none has ever closed as a result.®®
So too, many employers have stressed



that a union will require employees to pay exorbitant dues - even in states with
“right to work” laws where all dues are strictly voluntary.®® Yet in an atmosphere
in which pro-union employees have little effective right of reply, these messages
may prove extremely powerful.

Forced Propaganda Meetings and No
Freedom of Speech for Employees

The right to free speech enshrined in the First Amendment to the Constitution
stands at the heart of the U.S. electoral system. The standard for U.S. democracy
set by the Supreme Court is that “debate on public issues should be uninhibited,
robust and wide-open.”®” But this right does not extend to employees participat-
ing in NLRB elections.

Under current labor law, management is not only permitted unlimited reign to
voice anti-union arguments to employees, but also the power to largely stifle em-
ployees’ own political speech. At Nissan, within two days of employees’ asking
the Labor Board to hold a vote for unionization, all employees were forced into
mass meetings in which they were required to watch anti-union videos and listen
to anti-union speeches. Such meetings went on throughout the entire campaign
period, culminating in a mass event two nights before the vote, in which em-
ployees were bussed in from every part of the 1,000-acre plant and required to
listen to a succession of managers
attack unionization. At none of these
meetings were pro-union employees
permitted to offer an alternative view.
Indeed, management took care to pre-
vent pro-union employees from talking

Under current labor law,
management is not only
permitted unlimited reign to

voice anti-union arguments ) _
to others even while walking back

to work from such meetings: known
pro-union employees were generally
segregated in their own meetings,
while openly anti-union workers were
grouped together with undecided
voters in order to amplify the power of

to employees, but also the
power to largely stifle
employees’ own political
speech.

their voices.®®
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Employers are granted the unique
power to force employees to attend
one-sided anti-union meetings. Work-
ers may be required to attend mass
meetings - as often as twice a day -- to
watch anti-union videos and listen to
anti-union speeches from their manag-
ers. Not only is the union not granted
equal time, but pro-union employees
may be required to attend on condition
that they not ask questions; those who
speak up despite this prohibition can
be legally fired on the spot.®® Unsur-
prisingly, such one-sided “captive
audience” meetings are a very popular
tool for discouraging unionization. The
most recent data show that nearly
90% of employers force employees to
attend captive audience events, with
the average employer holding 10 such
mandatory meetings during the course
of an election campaign.®®

It is inconceivable that such a practice
could be allowed in elections for public
office - that Democrats, for instance,
might compel all voters to attend par-
tisan campaign rallies, where Republi-
cans who spoke their minds could find
themselves unemployed. Indeed, when
other countries’ ruling parties force
voters to attend partisan campaign
rallies, we denounce it as an abuse

of power and a perversion of democ-
racy. But this has become a standard
feature of NLRB elections.®



It is inconceivable that Democrats, for instance, might
compel all voters to attend partisan campaign rallies,
where Republicans who spoke their minds could find

themselves unemployed. But this has become a
standard feature of NLRB elections.

In addition to group meetings, employers typically have supervisors talk one-
on-one with each of their direct subordinates.®? As one longtime consultant
explained, a supervisor's message is especially powerful because “the
warnings... come from... the people counted on for that good review and that
weekly paycheck.”®® In these conversations, the same person who controls one’s
schedule, assigns job duties, approves vacation requests, grants raises, and

has the power to terminate employees “at will” asserts the importance of voting
‘no.” As one Nissan employee explained, when a personal supervisor engages
one in an anti-union conversation, “you feel threatened, and it’s a real fear. If you
want a day off, you want to spend time with your family, or you are too sick, you
have to call this person ... It's like, ‘If | don’t do it, then am | going to be treated
differently?’”%

As in group meetings, listening to a supervisor’s anti-union rhetoric is compulso-
ry. In the American democratic system, the right to free speech includes within it
the freedom to not listen to political speech. If a canvasser knocks on the door
of your home, you are free to tell them you’re not interested in talking. But if a
manager walks up to you on the job and launches into an anti-union speech, an
employee is not free to walk away, put in earbuds, or sigh with obvious boredom
or disrespect.
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Economic Coercion
of Voters

In elections to public office, it is axiom-
atic that U.S. citizens cannot be threat-
ened, coerced or bribed into voting for
one party or another. Under the NLRA,
however, while employers cannot
explicitly threaten to fire employees for
unionizing, employers may “predict”
that they’ll lose their jobs as the result
of a pro-union vote.®® Employers are le-
gally permitted, for instance, to report
that they will lose major customers in
the event of unionization,® and to in-
form employees that personal relation-
ships in the company will suffer.” For
most employees, these statements are
understood as a threat to their liveli-
hood, and serve as one of the single
most powerful motives to vote against
a union.

In recent years, anti-union politicians
and corporate lobbyists have amplified
the threat of union supporters losing
their jobs. In the leadup to a 2014
unionization vote at the Volkswagen
plant in Chattanooga, the Majority
Leader of the state House of Rep-
resentatives threatened to withhold
state subsidies for the plant if workers
voted to organize,®® while US Senator
and former Chattanooga mayor Bob



Corker simultaneously declared that if the workers voted against unionization,
the company would commit to manufacturing a new line of SUVs at the plant.®®
In 2019, just weeks before another unionization vote, Tennessee Governor Bill
Lee personally led an anti-union captive audience meeting at the Chattanooga
facility. Since the governor had made his opposition to the union so vociferous
and so clearly known, it is reasonable to assume that his words were understood
as a threat to put the plant’s future in jeopardy if the workers voted to organize.
Leading members of the Tennessee state legislature continued to threaten loss
of state subsidies if workers unionized during the 2019 election.®® The addition
of leading elected officials as a platform for issuing threats against union sup-
porters points to one more dimension by which federal labor law fails to safe-
guard the principles of free and fair elections.’°t
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the tactics of employer
intimidation, coercion,
restrictions on employee
free speech and one-sided
control of workplace com-

munications have become
standard features of NLRB
elections.




The Outcome of Elections Without
Democracy
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As shown in Table 3 below, the tactics of employer intimidation, coercion, restric-
tions on employee free speech and one-sided control of workplace communica-
tions have become standard features of NLRB elections.’? Between 80%-90%
of companies force employees to attend mass anti-union meetings, with an
average of between 5-10 forced meetings per NLRB election. A majority threat-
ened that the firm would close down if workers voted to organize. More than
three-quarters of employers have supervisors conduct one-on-one anti-union
meetings with their subordinates. Between one-quarter and one-third of all em-
ployers fire union activists during the course of the election campaign; the great
majority of those fired are not reinstated before election day. The most recent
data shows that 40% of employers were charged with violating federal labor law.
All of these strategies exert a powerful force in scaring employees away from
exercising their right to collective bargaining.

Table 3
Three Decades of Research: Standard Tactics of Employer Anti-Union Campaigns
Bronfenbrenner | Rundle | Bronfenbrenner | Theodore | Bronfenbrenner
1994 1998 2000 2005 2009
Hired union avoidance consultant 71% 87% 75% 75%
Held forced-attendance meetings 82% 93% 92% 87% 89%
average number of meetings 55 10.0 114 10.4
Supervisors hold 1-on-1 anti-union talks with subordinates 79% 76% 78% 98% 7%
Employer threatened full or partial plant closing 51% 49% 57%
Fired union supporters 30% 28% 25% 30% 34%
average number fired 2.7 4.09 3.60 2.6
Mailed letters to employees' homes 79% 70% 70.0%
average number of letters 4.5 6.51 6.5
Distributed leaflets in workplace 70% 75% 75% 4%
average number of leaflets 6.0 13.37 16.2
Offered bribes/favors for workers to vote no 42% 34% 51% 22%
Illegally aided anti-union committee 42% 50% 31% 30%
Employer charged with violation of federal labor law 36% 33% 40%
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It is common for unionization drives

to start with two-thirds of employees
supporting unionization and still end
in a “no” vote. This reversal points

to the anti-democratic dynamics of
NLRB elections: voters are not being
convinced of the merits of remaining
without a collective voice — they are
being intimidated into the belief that
unionization is at best futile and at
worst dangerous. When a large nation-
al survey asked workers who had been
through an election to name “the most
important reason people voted against
union representation,” the single most
common response was management
pressure, including fear of job loss.%3
It’s not surprising that such threats

succeed in scaring people away from forming unions. As one Fuyao Glass em-
ployee noted, “the anti-union campaign worked. Workers feared losing their job
for supporting the union.”1%* But those who vote on this basis are not expressing
a preference to remain unrepresented. Indeed, many might still prefer unioniza-
tion if they believed it could work. Where fear is the motivator, what is captured
in the snapshot of the ballot is not preference but despair.

Higher Standards for Political Elections
Abroad Than for Union Elections at Home
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Unfortunately, it appears that the federal government upholds higher standards
for voters in foreign countries than for American workers at home. Thus, for in-
stance, the State Department rejected elections in Ukraine as illegitimate when
that country failed to “ensure a level playing field for all political parties.”1
Among the criticisms leveled at Ukraine were that employees of state-owned
enterprises were pressured to support the ruling party; mineworkers were told to
withdraw from a trade union that supported the opposition; faculty and students
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were instructed by the head of their
university to vote for specific candi-
dates; and the ruling party enjoyed
“uncritical coverage from regional and
local media outlets” while the opposi-
tion faced restricted access to bill-
boards, newspapers, and state-funded
television.® Similarly, the U.S. govern-
ment criticized elections in Armenia
for failing to meet democratic stan-
dards because government employees
and factory workers were required to
attend ruling party rallies and state-
run television refused to provide equal
access for opposition candidates.’
Yet the actions that disqualify an
election abroad are perfectly legal in
every private sector workplace across
the United States, and have come to

define standard NLRB elections. Viewed in this context, it is remarkable that any
workers succeed at organizing unions under current law.

Conclusion
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The increasing hardship that most families face and the escalating inequality
that has come to define our country are not facts of nature over which we lack
control. We may not be able to control the economic cycles of job growth and
unemployment, but we can guarantee that when companies are doing well, the
employees whose work makes those profits possible share in the benefits.
Collective bargaining is the opposite of a one-size-fits-all government mandate.
Instead, it is a process that can be fine-tuned for the circumstances that face
any given employer at any given point in time. Collective bargaining is a mecha-
nism by which employees at a given firm are able to negotiate wages and ben-
efits that are fair to employees while still ensuring the financial health of their
particular employer.

Given the improved wages, benefits and job safety that workers enjoy when they
have a union, it's not surprising that nearly 60 million non-union workers wish
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they had a union in their workplace.
But under current law, virtually none
of these employees will see their wish
come true.

The profoundly undemocratic nature
of NLRB elections, and the ease with
which employers can evade or ignore
the few rights provided under federal
labor law, has made it almost impos-
sible for American workers to exercise
the legal right to collective bargaining.

The decline of unions is one of the
most important factors that has sup-
pressed wage growth and led to an
economy of unprecedented inequality.
If we are serious about restoring Amer-
ican families’ ability to support their
families in dignity, we must restore
workers’ ability to negotiate with their
employers - in reality and not just on
paper.

The U.S. House of Representatives
took an important step in the direction
of restoring workers’ collective bargain-
ing rights when it passed the Protect-
ing the Right to Organize (PRO) Act in
February 2020.1% Some of the most
damaging tactics used by employers to
oppose union organizing efforts would
be restricted under the legislation,

and meaningful penalties would be
imposed when employers violate the
law. But the prospects for this federal

legislation passing are slim, and we
can’t wait for that to happen before in-
sisting on more democratic procedures
for union elections.

A number of employers have already
taken steps to establish fairer process-
es for workers who want to establish

a union, without relying on the NLRB
and without waiting for federal legisla-
tion. In the private sector, companies
including UPS, AT&T, US Steel, Kaiser
Permanente, Safeway and Ford have
all signed agreements that provide

a democratic path to establishing a
union, without forcing workers to go
through the gauntlet of threats and
intimidation that have come to define
NLRB elections.'®® In the public sector,
the states of California, lllinois, New
Hampshire, New Jersey, New York and
Oregon have long established proce-
dures for enabling employees to form
a union without fear of retaliation from
their employers.'*° There is no reason
that all employers in the auto industry
can’t follow this example.

The auto industry constitutes the
country’s single largest manufactur-
ing sector, accounting for 3% of the
entire U.S. GDP.!! If we are to reverse
the crisis of inequality and restore
family-wage jobs, it is critical that we
restore genuine organizing rights in
this industry. In the coming years, the
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If we are to reverse the crisis
of inequality and restore
family-wage jobs, it is
critical that we restore

genuine organizing rights in
this industry.

federal government will spend many
billions of dollars helping the auto
industry transition to electric vehicles
- including subsidies to producers and
consumers, construction of a national
charging-station infrastructure, and
commitments to large-scale purchase
of electric vehicles for federal, state
and local government fleets.'? As we
stand on the brink of reinventing the
auto industry, we must ensure that
employees in this industry are free to
exercise their right to collective bar-
gaining free from intimidation or fear
or reprisals. By insisting on workplace
democracy in the next-generation
auto industry, we can ensure that
Americans’ tax dollars serve not only
to develop clean energy technologies
but also to restore American workers’
ability to support their families at a
dignified and secure standard of living.
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