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Hannah Arendt and Raphael Lemkin were witnesses to the twentieth-century. They both
experienced the dislocating transformations on the European continent as a consequence of
two world wars, lost their states as well as their homes in this process, narrowly escaped the
clutches of the Nazi extermination machine, and made it to the New World through sheer luck
and fortuitous circumstance. Their thought is marked by the cataclysms of the last century,
and they have in turn emerged as indispensable interlocutors for all of us in understanding
this past.

Arendt and Lemkin were contemporaries and there are astonishing parallels in their early
biographies. She was born in Hannover in 1906 (d. 1975) and grew up in Koenigsberg in East
Prussia. After WWI, the Polish Corridor was created and cut East Prussia and Koengisberg
off from the rest of Weimar. In 1945, Koenigsberg was occupied by the Soviets and renamed
“Kaliningrad.” Lemkin was born in Bezwodene in 1900, then part of Tsarist Russia. Between
the two World Wars (1918-1939) Bezwodene became part of Poland, and today is Bezvodna
in Belarus.

When Arendt was arrested by the Gestapo in the Spring of 1933 and was forced to flee to
Paris via Prague with her mother, she had been carrying out research in the Prussian State
Library at the request of Kurt Blumenfeld on anti-Semitic measures undertaken by Nazi
nongovernmental organizations, business associations and professional clubs to exclude
Jewish members. Her Zionist friend, Kurt Blumenfeld in turn, was preparing to present this
material at the 18" Zionist Congress. During those very same years, Ralph Lemkin was a
young clerk in the Polish State Prosecutor’s office who had been collecting documents on
Nazi war legislation, particularly those affecting cultural, linguistic, religious activities and
artifacts of cultural and religious groups. In 1933, he had sent a paper to a League of Nations
conference in Madrid, in which he proposed that “the crimes of barbarity and vandalism
be considered as new offences against the law of nations.”! In 1939, he fled from Poland
and reached Stockholm, where he continued to do extensive research on Nazi occupation
laws throughout Europe. On April 18, 1941, he arrived in the United States via Japan. That
very same year, Arendt and her second husband, Heinrich Bluecher, arrived in New York via
Portugal.

Yet in contrast to Arendt, who acquired world-wide fame after her arrival in the USA
with her many works and university appointments, Lemkin, after the general acclaim he
received with the passage of the Genocide Convention by the United Nations in 1948, fell
into obscurity and died a lonely death, destitute and neglected in New York in 1959.

It is certainly fascinating to speculate whether these Jewish refugees, who were caught up
in the great dislocations of their time, ever met one another in some location or association
in the United States. We just don’t know. What is even more astonishing is the lack of any
discussion in Hannah Arendt’s work of Lemkin’s great book on the concept of genocide,’
nor any evidence that Lemkin knew Arendt’s work on totalitarianism, which certainly was
the most powerful historical documentation and philosophical analysis in the early 1950s of
the unprecedentedly murderous character of the Nazi regime. Arendt and Lemkin appear to
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have existed in the same time and space coordinates without ever encountering one another.
It is thus incumbent upon retrospective readers of their work to put together the pieces of the
puzzle in this missed encounter.

This missed encounter can itself be viewed as a metaphor for the ways in which not only
their lives but also their thought ran so close to each other and yet remained so distant.? In
1944, Ralph Lemkin published Axis Rule in Occupied Europe, in which he demanded that
a new category in the law of nations be formulated in order to reckon with and bring to
justice war crimes committed by Nazis and their Allies against the many peoples of Europe.
He was concerned that international law ought to recognize the unprecedented nature of
the genocide of Jews and other peoples. In 1951 Hannah Arendt published The Origins of
Totalitarianism which also exposed the unprecedented political nature of totalitarianism as
a novel form of political rule in history — in fact, as a transformation of the sphere of the
political as such. Yet, unlike Lemkin, Arendt was quite skeptical that declarations of human
rights, international conventions and the like could help restore the destroyed political fabric
of the world after WW IL. In a passage which almost seems to take aim at Lemkin’s efforts
to pass the Genocide Convention, Arendt wrote:

Even worse was that all societies formed for the protection of the Rights of man, all
attempts to arrive at a new bill of human rights were sponsored by marginal figures —
by a few international jurists without political experience or professional philanthropists
supported by the uncertain sentiments of professional idealists. The groups they formed,
the declarations they issued show an uncanny similarity in language and composition to
that of societies for the prevention of cruelty to animals. No statesman, no political figure
of any importance could possibly take them seriously and none of the liberal or radical
parties in Europe thought it necessary to incorporate into their program a new declaration
of human rights.*

Did Arendt possibly have Lemkin in mind when she referred in dismissive terms of those
“international jurists without political experience?” And could she have been referring to
Eleanor Roosevelt, the tireless force behind the passage of the Universal Declaration of
Human Rights in 1948, when she takes a swipe at “professional philanthropists supported
by the uncertain sentiments of professional idealists?”” There are no references in Arendt’s
work, as far as I can tell,” to Raphael Lemkin.

Ironically though, by 1963, when she writes Eichmann in Jerusalem, Arendt has not
only accepted the categories of the Genocide Convention, she goes even beyond Lemkin to
provide a philosophical condemnation of the crime of genocide in the light of her concept
of human plurality. Genocide, in Arendt’s view, destroys plurality and is a crime against
the human condition as such. In the dramatic Epilogue to Eichmann in Jerusalem she states
that the “justice of what was done in Jerusalem would have emerged to be seen by all if
the judges had dared to address their defendant in something like the following terms.”® In
astonishingly pointed language, she then delivers her own verdict against Adolph Eichmann:

You admitted that the crime committed against the Jewish people during the war was the
greatest crime in recorded history, and you admitted your role in it...Let us assume, for
the sake of argument, that it was nothing more than misfortune that made you a willing
instrument in the organization of mass murder; there still remains the fact that you have
carried out, and therefore actively supported, a policy of mass murder. . .And just as you
supported and carried out a policy of not wanting to share the earth with the Jewish people
and the people of a number of other nations — as though you and your superiors had any
right to determine who should and who should not inhabit the world — we find that no one,
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that is, no member of the human race, can be expected to share the earth with you. This is
the reason, and the only reason, you must hang.’

I want to suggest that these two quotations — from The Origins of Totalitarianism and
from Eichmann in Jerusalem — are like book-ends marking the evolution of Arendt’s thought
from skepticism towards international law and human rights® in the 1950s toward a cautious
confirmation of their role in shaping politics among nations in the 1960s. And this change
of heart on Arendt’s part was, whether or not she personally was acquainted with or knew
Ralph Lemkin’s work, indebted to his achievement. He remained one of those “obscure
international jurists,” in her words, who single-handedly and tirelessly worked to craft the
Convention on Genocide and saw it adopted by the United Nations on December 9, 1948. 1
shall argue in this essay that with her claim that Eichmann must die because he “carried out a
policy of not wanting to share the earth with the Jewish people and the people of a number of
other nations,” Arendt not only confirmed Raphael Lemkin’s understanding of the crime of
genocide as the “intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such,” she gave it a firm ontological grounding in the human condition.

In tracing this transformation in Arendt’s thought, the first step will be to delve into her
analysis of the dilemmas of the modern European nation-state and the role of this institution
in the rise of European anti-Semitism; the second step is to consider her discussion of the
problem of minorities and of statelessness in the inter-war period. For Arendt, anti-Semitism
is not an eternal aspect of the human condition or of human history. It originates with the
interlacing of historical, socio-economic, political and cultural circumstances around the rise
of the modern nation-state and the emancipation of European Jewry. These two political
developments in turn fuel her profound pessimism about the role of modern political and
legal institutions in the European continent and encourage her skepticism that they are unable
to resolve the paradoxes that they themselves create.'?

Raphael Lemkin, by contrast, is a jurist trained in the law of nations, and for him the
rise of European anti-Semitism and the eventual destruction of European Jewry need not
be explained in terms of the fate of the Jews alone. He considers genocidal anti-Semitism
to be one episode among others in the long history of the cultural extermination of human
groups; the Holocaust is to be singled out for its intensity and extent rather than its logic.
Lemkin retains his faith in the relative autonomy of legal institutions vis a vis the political
process, but instead of documenting the folly of the League of Nations and of Minority
Treaties, as Arendt does, he strives to put into legal coda the unfulfilled promises of this
institution, in particular with respect to minority rights and vulnerable peoples. In the 1950’s
both agree, however, that the “rule of law” in the American Republic has reached the right
balance between politics and the law.!! Above all, they believe that political traditions in the
United States have helped ameliorate the fatal confusions which recurred on the Continent as
between the supremacy of the will of the nation, understood as a homogeneous ethno-cultural
entity, and the constitution of a state, which ought to guarantee equality in the eyes of the
law and equal rights to all its citizens regardless of their ethnic origin.'?

I begin with a brief consideration of Arendt’s analysis of the origins of European anti-
Semitism and the failure of the Minority Treaties in the interwar period. I turn then to
Lemkin’s crucial innovations in international law with the introduction of the concept of
“genocide.” I argue that underlying this legal concept is an “ontology of the group.” While
little noted in the literature on Lemkin, this concept has two origins: one is the legal category
of “minorities” as defined by President Wilson’s 14 Points, and the other is a Herderian belief
in the group as the conditio sina qua non of all human artistic and cultural achievement.'®
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Arendt, by contrast, only harbors skepticism towards such group concepts. Yet, like Lemkin,
she believes in the ontological value and irreducibility of human plurality. It is because we
inhabit the world with others who are like us and yet always different from us that the world is
perspectival and can only manifest itself to us from a particular vantage point. Nevertheless,
plurality need not be constituted through the “ascribed” groups of ethnicity, nationhood, race
or religion alone. Quite to the contrary. It is only when ascription is transcended through
association and human beings come together for a joint purpose in the public sphere that
plurality, which is the human condition, is most strikingly revealed. I shall argue that Arendt’s
philosophical grounding of the concept of plurality provides the concept of genocide with
one of its strongest moral and existential underpinnings.'*

Anti-Semitism and the Nation-State in Arendt’s Thought

In her reflections on anti-Semitism in the aftermath of the Holocaust and after the fate of
German-Jewry had become sealed, Arendt put forth a radical contention: anti-Semitism,
she argued, far from being an “eternal” dimension of the relationship between Jews and
gentiles, represented, rather, a thoroughly modern phenomenon.'®> As such, it reflected the
disintegration of traditional political structures in Europe, and, in particular, the decline of the
nation-state in the aftermath of European imperialism in the second half of the nineteenth-
century. According to Arendt, anti-Semitism had to be understood not in isolation, but in the
context of a crisis of Western civilization that far exceeded the importance of the “Jewish
Question.”

In thus framing the “Jewish Question” against a much broader political background,
Arendt challenged a number of traditional views on anti-Semitism. Foremost among them
was the idea that modern anti-Semitism simply represented a new form of religiously-
motivated “Jew-hatred.” Against this view, Arendt argued that, in effect, “even the extent
to which the former derives its arguments and emotional appeal from the latter is open to
question.” As she wrote in a crucial and characteristically controversial passage from the
Origins of Totalitarianism:

The notion of an unbroken continuity of persecutions, expulsions and massacres from the
end of the Roman Empire to the Middle Ages, the modern era, and down to our own time,
frequently embellished by the idea that modern antisemitism is no more than a secularized
version of popular medieval superstitions, is no less fallacious (though of course less
mischievous) than the corresponding antisemitic notion of a Jewish secret society that has
ruled, or aspired to rule, the world since antiquity.'®

Arendt’s strong language in this passage is meant to drive home her point unambiguously:
to understand the new in light of the old was, she suggests, to fundamentally misunderstand
it. No amount of historical detail about the persecution of Jews could explain what she
considered an unprecedented phenomenon. An adequate understanding of modern anti-
Semitism therefore required new categories of thought.!” Underpinning all these contentions,
and thus Arendt’s theory of anti-Semitism as a whole, was a fundamental paradox: modern
anti-Semitism rose as the modern nation-state declined; therefore, the suggestion that anti-
Semitism was a by-product of extreme nationalism was simply mistaken. As she explained,
“. . .unfortunately, the fact is that modern anti-Semitism grew in proportion as traditional
nationalism declined, and reached its climax at the exact moment when the European system
of nation-states and its precarious balance of power crashed.”'® It was only in light of
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these events, unfolding on a European and indeed a global scale, that it was possible to
understand what would have been an otherwise deeply perplexing development: the enormous
significance that the “Jewish problem” acquired for the Nazis.

The class of Jews who had inherited their wealth from the Court-Jews of the absolutist state
seemed ideally suited to serve the purposes of the modern nation-state, since they formed the
only group in society that “did not form a class of [its] own and. . .did not belong to any of the
classes in their countries.”'? As a result, they could offer the emergent state both the financial
backing and the political loyalty it so desperately needed. The distance from Court-Jew to
European banker seemed but a short step away. And indeed, the European banker continued
to be of use to the state even as it subsequently achieved a higher degree of consolidation.
Even as their political role diminished as the result of subsequent political developments,
Jewish bankers nevertheless remained useful as international mediators among nation-states.

The peculiar economic position occupied by the Jews as lenders and bankers, bailing out
and supporting first the absolutist regimes of Europe and subsequently national governments,
gave them a unique and problematical profile. They were “within the nation” but never really
“of the nation.” They enjoyed a “supra-national”” and almost “proto-cosmopolitan” existence,
which at one and the same time called forth and belied the universal belief in “the rights
of man.” The Jews seemed to represent “human rights as such.” Yet at the same time, their
problematic position within the nation also evidenced their vulnerability in virtue of not
clearly belonging to a collectivity that would stand up for them. This is why for Arendt, as
well as for Theodor Herzl, the Dreyfus case was so significant. Even after the legacy of the
French Revolution, and within the “civic nation” of France, the Jews remained outsiders.
After the Franco-Prussian War (1870-71), Dreyfus, an Alsatian Jew and an officer in the
French army, was accused of being a spy for the Germans. Jewish existence thus revealed
the fragile balance between the universalistic aspirations of the modern nation-state and
the principle of “national sovereignty.” Such sovereignty would repeatedly be defined not
in terms of a community of citizens and equals but in terms of an ethnos of blood and
belonging.?® Particularly after the collapse of the nation-state system in Western Europe
in the wake of overseas imperialism, and the destruction of the Kaiserreich, the Russian,
the Austro-Hungarian and Ottoman Empires in central and eastern European territories, a
political and legal chaos exploded to which the nation-state system as a model of “inter-state
order” was unable to provide answers.?!

It is also at this point that the threads connecting the experiences of the failed liberal
emancipation of the German Jews to whom Arendt belonged with the collective experiences
of the majority of Eastern European Jews, as articulated for us most poignantly through
Lemkin’s category of “genocide,” become visible.

In Axis Rule in Occupied Europe Lemkin also considers the legal status of the Jews
in chapter VIII.>?> He observes matter-of-factly that the definition of a Jew was based by
Axis powers (among which are included not only Germany, but Italy, Hungary, Bulgaria
and Rumania too) upon the Nuremberg laws. “A Jew is any person who is, or has been, a
member of the Jewish faith or who has more than two Jewish grandparents.”?® The latter
are considered Jewish if they are, or have been, members of the Jewish faith. Lemkin is
particularly attentive to differences in the treatment of Jews from France, Norway, Belgium
and the Netherlands in the hands of the Nazis in contrast with those hailing from the eastern
European territories; but after the deportation en masse to Poland of western European Jews,
he claims, these differences among different Jewish nationalities have evaporated.

In contrast to Arendt’s reflections, there is no social, economic, psychological or cultural
analysis of European anti-Semitism in this work but rather, a very detailed account of the
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race-policies of the Nazis and their attempts at the Germanization of the European continent.
Whereas Arendt attempts to understand the causes of anti-Semitism, Lemkin focuses on the
consequences of racialist Nazi ideology. Prejudice and genocide, among human groups —
which in his unpublished Notes is extended as far as the colonization of the Aztecs and
the Incas, the destruction of early Christians by the Romans, and less controversially, to the
genocide of Ottoman Armenians — appear rooted for him in a deep-seated anthropological
predilection of the human species.?* It is the law and human institutions which can counter
this. “Only man has law,” he is reported to have said.?

Arendt’s and Lemkin’s analyses of anti-Semitism then show little affinity: for her the
emergence of the Jewish Question in the heart of 19" and early-twentieth century Europe
requires a full scale analysis of the paradoxes of the modern nation-state system, whereas
he sees deep-seated tendencies throughout human history towards the persecution of vulner-
able groups, and among them the Jews. It is the goal of law to protect the vulnerable against
the predator and the exploiter but the law cannot eradicate evil from human heart.

It is in their reflections on the question of minorities in Europe between the two world
wars that Arendt and Lemkin tread on some common ground.

Arendt on Statelessness, the Minority Treaties and ‘“The ‘Right to Have Rights’”

The dissolution of the multinational and multiethnic Russian, Ottoman, and Austro-
Hungarian empires and the defeat of the Kaiserreich in 1918 led to the emergence of
nation-states, particularly in eastern-central European countries that enjoyed little religious,
linguistic, or cultural homogeneity. These successor states — Poland, Austria, Hungary,
Czechoslovakia, Yugoslavia, Bulgaria, Lithuania, Latvia, Estonia, the Greek and the Turkish
republics — controlled territories in which large numbers of so-called “national minorities”
resided. On June 28, 1919, the Polish Minority Treaty was concluded between President
Woodrow Wilson and the Allied and Associated Powers, to protect the rights of minorities
who made up nearly 40% of the total population of Poland and consisted at that time of
Jews, Russians, Germans, Lithuanians and Ukrainians. Thirteen similar agreements were
then drawn up with various successor governments “in which they pledged to their minori-
ties civil and political equality, cultural and economic freedom, and religious toleration.”2¢
Not only were there fatal unclarities in how a “national minority” was to be defined, but the
fact that the protection of minority rights applied only to the successor states of the defeated
powers, and not to the victors — Great Britain, France and Italy — who refused to consider
the extension of the minority treaties to their own territories, created cynicism about the mo-
tivations of the Allied Powers in supporting minority rights. This situation led to anomalies
whereby, for example, the German minority in Czechoslovakia could petition the League of
Nations for the protection of its rights but the large German minority in Italy could not. The
position of Jews in all successor states was also unsettled: if they were a “national minority,”
was it in virtue of their race, their religion, or their language that they were to be considered
as such, and exactly which rights would this minority status entail? For Arendt, the growing
discord within and the political ineptitude of the League of Nations, the emerging conflicts
among so-called national minorities themselves, as well as the hypocrisy in the application
of the Minority Treaties, were all harbingers of developments in the 1930s. The modern
nation-state was being transformed from an organ which would execute the rule of law for
all its citizens and residents into an instrument of the nation as a narrowly “imagined” ethno-
national community. “The nation has conquered the state, national interest had priority over
law long before Hitler could pronounce ‘right is what is good for the German people.”’?” This
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statement from Hans Frank, the former German minister of justice and Governor General of
occupied Poland, is also cited by Lemkin who renders it as “Law is that which is useful and
necessary for the German nation.”?®

The perversion of the modern state from an instrument of law into one of lawless discre-
tion in the service of the ethnic nation was evident when states began to practice massive
denaturalizations against unwanted minorities, creating millions of refugees, deported aliens
and stateless peoples across borders — special categories of humans created through the ac-
tions of nation-states.?® In a territorially bounded nation-state system or in a “state-centric”
international order, one’s legal status is dependent upon protection by the highest authority
which controls the territory upon which one resides and issues the papers to which one is
entitled. One becomes a refugee if one is persecuted, expelled, and driven away from one’s
homeland; one becomes a minority if the political majority in the polity declares that certain
groups do not belong to the supposedly “homogeneous” people; one is a stateless person if
the state whose protection one has hitherto enjoyed withdraws such protection, nullifying
the papers it has granted; one is a displaced person if, having been rendered a refugee, a
minority, or a stateless person, one cannot find another polity to recognize one as its member
and remains in a state of limbo, caught between territories, none of which desire one to be
its resident. It is here that Arendt concludes:

We become aware of the existence of a right to have rights (and that means to live in a
framework where one is judged by one’s actions and opinions) and a right to belong to
some kind of organized community, only when millions of people emerge who had lost
and could not regain these rights because of the new global political situation. . .The right
that corresponds to this loss and that was never even mentioned among the human rights
cannot be expressed in the categories of the eighteenth-century because they presume that
rights spring immediately from the “nature” of man. . .the right to have rights, or the right
of every individual to belong to humanity, should be guaranteed by humanity itself. It is by
no means certain whether this is possible.*

Written in 1951, three years after the adoption of the Genocide Convention by the UN
General Assembly, this quotation betrays Arendt’s profound ambivalence towards the nation-
state system. It remains one of the most puzzling aspects of her political thought that, although
she criticized the weaknesses of this system, she was equally skeptical toward all ideals of a
world state and in fact, at this stage in the early 1950’s, towards all instruments of international
law to resolve these problems.

Arendt’s philosophical and political ambivalence towards the nation-state has complex
dimensions. The nation-state system, established in the wake of the American and French
revolutions, and bringing to culmination processes of development at work since European
absolutism in the 16th century, is based upon the tension, and at times outright contradiction,
between human rights and the principle of national sovereignty. The modern state has always
been a specific nation-state.>' This is the case even when this nationalism is civic in form,
as is usually associated with the American, French, British and Latin American models, or
ethnic, as is usually associated with the German, and east-central European models. The
citizens of the modern state are always also members of a nation, of a particular human
group who share a history, language, culture, religion and tradition, however conflictually
this identity may be constituted, and however “imagined” the identity of the nation may be
(Benedict Anderson). Between the principles of national self-determination and universal
human rights there are always potential, and often, actual conflicts. The ethno-cultural nation
can trample upon the rights of vulnerable minorities.
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Ironically, although she never accepted Zionism as the dominant cultural and political
project of the Jewish people, and chose to live her life in a multi-national and multicultural
liberal democratic state, the catastrophes of World War II made Arendt more appreciative
of the moment of new beginning inherent in all state formations. “The restoration of human
rights,” she observed, “as the recent example of the State of Israel proves, has been achieved
so far only through the restoration or establishment of national rights.”3?> Arendt was too
knowledgeable and shrewd an observer of politics not to have also noted that the cost of
the establishment of the State of Israel was the disenfranchisement of the Arab residents of
Palestine and hostility in the Middle East until the present. She hoped throughout the 1950s
that a binational Jewish and Palestinian state would become a reality.>}

What can we conclude from the historical and institutional contradictions of the idea of
the nation-state? Is Arendt’s begrudging acceptance of this political formation a concession
to political realism and historical inevitabilities?** Could Arendt be saying that no matter
how contradiction-fraught the nation-state may be as an institutional structure, it is still the
only one which defends the rights of all who are its citizens — at least in principle, even if
not in practice?

The answer to this question in part depends on Arendt’s own evolving appreciation of
international law and international institutions. Between the 1951 publication of The Origins
of Totalitarianism and the 1963 appearance of Eichmann in Jerusalem, post-World War 11
politics were transformed with the creation of the United Nations in 1946, the Universal
Declaration of Human Rights in 1948, and the adoption of the Genocide Convention by the
General Assembly that same year. Although Arendt never abandoned her belief in the priority
of self-determination of peoples for guaranteeing human as well as citizens’ rights, her faith
in international law and institutions grew. The complex relationship between republican self-
government and new developments in the international sphere, including international law,
are part of the subtext of Arendt’s reflections on the trial of Adolph Eichmann in Jerusalem.?®
And this new world constellation comes about, in no small measure, through Lemkin’s tireless
efforts in drafting and advocating the acceptance of the Genocide Convention.

From The Origins of Totalitarianism to the Genocide Convention

Transforming the memory of the persecution not only of Jews, but of other peoples such as
the Gypsies, the Poles, the Slovenes and the Russians, into a universal legacy for mankind,
actionable under the law of nations, was Lemkin’s desideratum. In the Preface to Axis Rule
in Occupied Europe, he writes: “The practice of extermination of nations and ethnic groups
as carried out by the invaders is called by the author ‘genocide,” a term deriving from
the Greek word genos (tribe, race) and the Latin cide (by way of analogy, see homicide,
fratricide).”3® These few famous lines offered a term for what Churchill, referring not only to
the extermination of European Jewry but to German war conduct in eastern Europe generally,
called “a crime without a name.”*’

Lemkin himself, it has been pointed out, did not insist on the uniqueness of the Holocaust
but attempted to formulate “a broad theory and definition of genocide, in which the Holocaust
served as prime example, not as an exception.”*® This broad conception of genocide in the
meantime has spawned a new field of “comparative genocide studies.”*

Lemkin’s picture of Nazi ambitions and of the Holocaust was based on an immensely
detailed knowledge of the legal framework of the occupation regimes. From a historian’s
point of view, Dan Stone writes that .. .perhaps Lemkin’s most original contribution. . .is
his inclusion of the murder of the Jews in a wider policy for the demographic reshaping
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of Europe. Historians. . .have shown the extent to which the genocide of the Jews was
part of a broader plan for the “resettlement” of ethnic Germans and the expulsion of millions
of Slavs, as encapsulated in the Generalplan Ost (General Plan East). Where Lemkin does
not adumbrate contemporary concerns is in his failure to see that attack on the Jews as
driven by a radical ideology. . .Today historians accept that the murder of the Jews was not
the full extent of the Nazis’ ambitions, but. . .there are good reasons why the Jews were
targeted first and most tenaciously, and equally that the Jews had a special place in the Nazi
Weltanschauung.”*°

Not only in terms of historical research but in terms of more technical legal considerations
as well, Lemkin’s various definitions of genocide are elastic, and exhibit an “‘instability’
between the historical and the legal, between the cultural and the ‘ethnical,” between intent
and consequence. ..”*! According to The Genocide Convention, adopted on December 9
1948,

...genocide means any of the following acts with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: (a) Killing members of the group; (b)
Causing serious bodily or mental harm to members of the group; (c) Deliberately inflicting
on the group conditions of life calculated to bring about its physical destruction in whole or
in part; (d) Imposing measures to prevent births within the group; (e) Forcibly transferring
children of the group to another group.*

Debates as to the degree of “intent” which must accompany these acts, the definition of
“the group,” whether social classes should or should not be considered as groups, what degree
of destruction of the cultural legacy of the group constitutes genocidal intent as distinct from
forced assimilation, ethnic cleansing or displacement, have accompanied these words from
their inception and will continue to do so. But Lemkin not only brought legal imagination
and perspective to the understanding of anti-Semitism and the extermination of the Jews,
he also introduced the category of “the group” and insisted that a genocidal plan would be
characterized by the following: “The objectives of such a plan would be the disintegration
of the political and social institutions, of culture, language, national feelings, religion, the
economic existence of national groups, and the destruction of the personal security, liberty,
health, dignity, and even the lives of individuals belonging to such groups. Genocide is
directed against the national group as an entity, and the actions involved are directed against
individuals, not in their individual capacity, but as members of the national group.”*

The famous chapter IX of Axis Rule in Occupied Europe is dedicated to showing why
Nazi and Axis actions in occupied Europe constitute a crime that requires a new conception.
Admittedly, given his insistence that genocide against groups has been a constant feature of
human history, it is at times unclear whether Lemkin thinks that this is an old crime which
requires a new name, or a new crime, which differs from historical precedents so radically,
that it must be called by a new name. He thinks it is the latter.** Lemkin is concerned to
prove that the Nazis are waging an unprecedented “total war” since they make no distinction
between the nation and the state. “...the nation provides the biological elements for the
state.”® Such total war is the antithesis of the Rousseau-Portalis Treaty*® that ought to have
governed war among sovereign states and which was, he believes, implicit in the Hague
Regulations of 1907. “This doctrine holds that war is directed against sovereigns and armies,
not against subjects and civilians.”*” The Nazis violated this principle not only by waging
total war, but even prior to war, through their policies of Aryanization of the German race
(by forbidding mixed marriages with Jews and others; employing euthanasia on the feeble
minded and the retarded, etc.); through the Germanization of peoples such as Dutchmen,
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Norwegians and Luxembourgers, and the Germanization of the soil alone of people not
related to Germans by blood such as Poles, Slovenes and Serbs; and finally, when it came to
the Jews, through their total extermination.*®

Lemkin is first and foremost concerned to establish that there are no existing instruments
of international law to deal with such crimes. The Hague Convention on “Respecting the
Laws and Customs of War on Land” (signed on October 18, 1907), has rules addressing
“some (but by no means all) of the essential rights of individuals; and these rules do not
take into consideration the interrelationship of such rights with the whole problem of nations
subjected to virtual imprisonment.”*” The Hague rules deal with “the sovereignty of a state,”
but not with preserving “the integrity of a people.”° In a subsequent essay, Lemkin names
genocide a “composite crime.”>! By his own account, as far back as 1933, he formulated
two new international law crimes — the crime of barbarity, “conceived as oppressive and
destructive actions directed against individuals as members of a national, religious, or racial
group,”? and the crime of vandalism, “conceived as malicious destruction of works of art
and culture because they represent the specific creations of the genius of such groups.” In
1944 he is convinced that neither these terms nor the Hague Conventions are adequate to
deal with the crime being perpetrated by Axis powers.

Yet why is the destruction of the life, works, culture and life-form of a national group
more heinous than the destruction of the individuals belonging to this group? According
to Lemkin, insofar as “the actions involved are directed against individuals, not in their
individual capacity, but as members of the national group,”>* they violate the moral principle
that innocents shall not be harmed; the /egal principle that the law punishes individuals for
what they do, not for what or who they are; as well as the laws of war and peace that
innocent civilians must be spared and must not be treated as collateral damage. There is an
added dimension of legal criminality and moral culpability when destruction is aimed at the
national group as such. To make this point Lemkin returns here to the Minority Treaties of
the inter-war period, much as Arendt did, and observes that ‘“National and religious groups
were put under a special protection by the Treaty of Versailles and by specific minority
treaties, when it became obvious that national minorities were compelled to live within the
boundaries of states ruled by governments representing the majority of the population.”
Not only the life and well-being, but also the “honor and reputation” of such groups were
to be protected by the legal codes at that time.® Already then, legal developments in the
interwar years anticipated the need for special protection of the life and well-being as well
as the “honor and reputation” of such groups.

But why privilege the national/ethnic/religious group in this fashion? In a passage that
remains frequently uncommented upon, Lemkin lays bare what I will call his “ontology of
groups”:

The world represents only so much culture and intellectual vigor as are created by its
component national groups. Essentially the idea of a nation signifies constructive coop-
eration and original contributions, based upon genuine traditions, genuine culture, and a
well-developed national psychology. The destruction of a nation, therefore, results in the
loss of its future contributions to the world. Moreover, such destruction offends our feelings
of morality and justice in much the same way as does the criminal killing of a human being:
the crimes in one case as in the other is murder, though on a vastly greater scale.”’

This passage is noteworthy for a number of reasons: Lemkin is quite unconcerned about
the definition of a “national group,” considering it almost self-evident and using it inter-
changeably with “ethnos”;>® he often includes race and religion as well as social groupings
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in need of protection.’® The Genocide Convention speaks of a “national, ethnical, racial or
religious group,” without much specification as such.®® Whether one considers Lemkin’s
own formulations or refers to the text of the Genocide Convention, it is the “ascriptive”
group, the group into which one is born or into which one is thrown (to speak with Martin
Heidegger), that constitutes his reference point. Such groups are not created, they are found;
they are not invented but discovered.

Most significantly, Lemkin’s understanding of the group is culturalist, defined in terms
of the “genuine traditions, genuine culture, and well-developed national psychology.”®!
Culture, in turn, is viewed fairly conventionally as “high culture,” as “original contribu-
tions” to the world. In a popular piece addressed to a large audience in the American
Scholar, Lemkin writes: “We can best understand this when we realize how impover-
ished our culture would be if the peoples doomed by Germany, such as the Jews, had
not been permitted to create the Bible, or to give birth to an Einstein, a Spinoza; if the
Poles had not had the opportunity to give to the world a Copernicus, a Chopin, a Curie; the
Czechs, a Huss, a Dvordk; the Greeks, a Plato and a Socrates; the Russians, a Tolstoy and a
Shostakovich.”%?

Is there a distinction to be made then between cultures which contribute to world-
civilization and others which have not or cannot? Is there a lurking distinction between
“genuine traditions” and “genuine culture” and “non-genuine,” inauthentic traditions and
cultures? And would such distinctions affect the claim of some cultures to be preserved
and protected more than others? Is Lemkin’s ontology of the group based upon an implicit
hierarchy of cultures and their contributions?

My goal here is not to engage in postmodernist skepticism about holistic concepts of
groups and culture against Lemkin. Even beyond postmodern skepticism, however, the
definition of the “group” that is deemed worthy of legal recognition remains a contentious
matter in all debates on group rights, and has consequences for which collective rights groups
are deemed to be entitled to as opposed to the individuals who are members of such groups.®
Lemkin’s own understanding of the national group has two sources: from a legal point of
view, he reverts to the instruments of the Minority Treaties of the interwar period, which
as we saw above through Arendt’s analysis as well, were themselves hardly unproblematic.
Philosophically, Lemkin is heir to a romantic and nationalist Herderian tradition which sees
national groups, broadly conceived, as sources of a unique perspective on the world, as
originators of a mode of disclosing the world.%*

This privileging of national groups leads Lemkin to conclude that “genocide is a problem
not only of war but also of peace. It is an especially important problem for Europe, where
differentiation into nationhood is so marked that despite the principle of political and terri-
torial self-determination, certain national groups may be obliged to live as minorities within
the boundaries of other states. If these groups should not be adequately protected, such lack
of protection would result in international disturbances, especially in the form of the disor-
ganized emigration of the persecuted, who would look for refuge elsewhere.”® Lemkin’s
thought here slides from the crime of genocide to the peacetime protection of “minority
rights,” which, as he admits, is a matter of civil and constitutional and not criminal law.%
Whereas for Hannah Arendt, the division of people within a nation-state into minorities
amid a majority is the source of the problem itself, Lemkin sees strengthening protection
for minority rights to be necessary in peacetime as well. He thereby tries to use legal means
to address political questions which are properly matters of state organization and which
concern the design of political constitutions and institutions — whether these be federalist or
unitary.
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Arendt presents a rather different understanding of the value of the group.®’” For her,
the group is not ascribed but formed; it is not discovered but constituted and reconstituted
through creative acts of human association. The value of the group does not lie first and
foremost in its “original contributions” to world culture and “genuine traditions” but rather
in its manifestation of human diversity; in its disclosing a new perspectival outlook on the
world.®® The world is disclosed for us through diversity and plurality.

Plurality as a Fundamental Category in Arendt’s Work

No passage better expresses the concept of plurality in Arendt’s work than the following:

If it is true that a thing is real. . .only if it can show itself and be perceived from all sides,
then there must always be a plurality of individuals or peoples...to make reality even
possible and to guarantee its continuation. In other words, the world comes into being only
if there are perspectives. . .If a people or a nation, or even just some specific human group,
which offers a unique view of the world arising from its particular vision of the world. . .is
annihilated, it is not merely that a people or a nation or a given number of individuals
perishes, but rather that a portion of our common world is destroyed, an aspect of the world
that has revealed itself to us until now but can never reveal itself again. Annihilation is
therefore not just tantamount to the end of the world; it also takes its annihilator with it.®

As Patricia Owens observes, “[ W]ars of annihilation that aim to wipe out a particular group
attack the basic fact of human plurality and violate the ‘limits inherent in violent action.’
With genocide we are not ‘just’ talking about large numbers of dead but something that is
potentially immortal. The public, political world, the political constitution of a people, the
outcome of people’s living together, and debating their common affairs is also destroyed with
genocide.””® Genocide violates “an altogether different order,” writes Arendt in Eichmann
in Jerusalem.”!

The category of plurality is no less ontological in Arendt’s thought than that of the group
is in Lemkin’s. That is to say, for both authors these categories represent some element and
principle which is part of the order of being human in the universe. Arendt names this “the
human condition,” that is, “the basic conditions under which life on earth has been given to
man.””? Plurality is the fact that corresponds to our irreducible sameness as members of the
same species and yet at the same time expresses our irreducible difference from one another.
“Plurality is the condition of human action because we are all the same, that is, human,
in such a way that nobody is ever the same as anyone else who ever lived, lives, or will
live.””3 This plurality is the precondition of the possibility of all political life: because we are
members of the same species who have speech and reasoning, or who are capable, of legein —
reasoned speech — we can communicate with one another, build a world together as well as
destroy one another. And since we are all subject to similar bodily needs and face likewise
the struggle with nature, we face the “circumstances of justice,” i.e. of how to establish just
institutions under conditions of vulnerability and scarcity.

Plurality is also what enables diversity and perspectivality. “In acting and speaking, men
show who they are, reveal actively their unique personal identities and thus make their
appearance in the human worlds, while their physical identities appear without any activity
of their own in the unique shape of the body and sound of the voice. The disclosure of “who”
in contradistinction to “what” somebody is — his qualities, gifts, talents and shortcomings,
which he may display or hide — is implicit in everything somebody says and does.”’* We
live in a world constituted by narratives about the “who” as well as the “what” of action; this
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web of narratives is the medium through which the multiplicity and diversity of perspectives
on human affairs converge and conflict, are woven together and torn apart.

These ontological theses of Hannah Arendt’s are well-known.”> Her concept of plurality
enables Arendt to escape both the ascriptivism and the culturalism of Lemkin’s concept of
the group. Groups for Arendt are enduring associations, rooted in the human capacity to
create a world in common that is shareable yet diverse, that is communicable yet open to
misunderstanding, and that appears as one yet is refracted through many different narratives
and perspectives. While from a philosophical point of view, there can be little question about
the brilliant acuity to Arendt’s analyses, from a legal point of view, from the standpoint
of the jurist, the protean aspect of Arendt’s concept of plurality, may be too volatile. The
juridification of the category of the group brings with it inevitable ontological as well as
sociological problems.

Ironically, her skepticism toward group concepts and her dynamic concept of plurality
enable Arendt to deliver a trenchant account of the crime of genocide as constituting a “crime
against the human condition” as such. This, I believe, is the meaning of the passage from
Eichmann in Jerusalem quoted above: “And just as you supported and carried out a policy
of not wanting to share the earth with the Jewish people and the people of a number of other
nations — as though you and your superiors had any right to determine who should and who
should not inhabit the world — we find that no one, that is, no member of the human race,
can be expected to share the earth with you. This is the reason, and the only reason, you must
hang.””® Genocide is “an attack upon human diversity as such, that is, upon a characteristic
of the “human status” without which the words “mankind” or “humanity” would be devoid
of meaning.””’

It is hard not to see in these passages of searing eloquence a belated vindication of those
such as Lemkin whom Arendt seemed to dismiss only more than a decade ago as “those few
international jurists without political experience or professional philanthropists supported by
the uncertain sentiments of professional idealists’® but who, through their tireless efforts,
transformed the meaning of the “human status.” Abandoning her bitter irony of The Origins
of Totalitarianism 1951, Arendt in Eichmann in Jerusalem in 1963, embraces and honors
Lemkin’s legacy, although it remains a mystery why she does not credit Lemkin by name.

Brief Epilogue: Arendt and Lemkin on Universal Jurisdiction

For Lemkin, no less than for Arendt, embracing the concept of “genocide” raised the question
of jurisdiction. In Axis Rule in Occupied Europe, Lemkin is ready to include the crime of
genocide as amended under the Hague Regulations.”” He later insists, however, that this
crime must be independent of any prior Treaty or set of regulations. Furthermore, he notes
that “the adoption of the principle of universal repression as adapted to genocide by countries
which belong now to the group of non-belligerents or neutrals, respectively, would likewise
bind these latter countries to punish the war criminals engaged in genocide or to extradite
them to countries in which these crimes were committed.”®® Universal repression makes the
culprit liable not only in the country in which he committed the crime but also “in any other
country in which he might have taken refuge.”®! Astonishingly, Lemkin shows himself to
be little concerned with difficulties which may arise with the application of the principle
of universal repression, such as the capacity of prosecutors in other countries to be able to
collect evidence, provide for adequate defense of the defendants, escape the semblance of
“victor’s justice,” and a myriad other procedural and substantive details which may go wrong

© 2009 Blackwell Publishing Ltd.



344 Constellations Volume 16, Number 2, 2009

in a criminal trial. By contrast, these and other details haunted Hannah Arendt with regards
to the trial of Adolph Eichmann and cast doubts for her on its full legality.

For Lemkin, “genocide offenders should be subject to the principle of universal repression
as should other offenders guilty of the so-called delicta juris gentium (such as, for example,
white slavery and trade in children, piracy, trade in narcotics and in obscene publications,
and counterfeiting of money).”8? There is something deeply unsatisfactory about singling
out the radicalness of the crime of genocide on the one hand, and comparing it to piracy,
trade in narcotics and in obscene publications, etc., on the other. The only crime to which
genocide can be compared, insofar as it too is a crime against the human status and the
human condition, is slavery, and this is what Lemkin was not willing to do.

In Eichmann in Jerusalem, Arendt notes that the analogy between genocide and piracy
is not new, and that the Genocide Convention expressly rejected the claim to universal
jurisdiction and provided instead that “persons charged with genocide. . .shall be tried by a
competent tribunal of the States in the territory of which the act was committed or by such
international penal tribunal as may have jurisdiction.”®® With the recognition of the crime
of genocide as a “crime against humanity,” Arendt believes that the path has been cleared
to entertain the likelihood that “international penal law” will develop. Quoting Chief Justice
Robert Jackson in the Nueremberg Trials, Arendt points out that international law is viewed
as an “outgrowth of treaties and agreements between nations and of accepted customs,” and
as long as that is the case she believes that “in consequence of this yet unfinished nature
of international law,” it is ordinary trial judges who have to render justice by facing the
unprecedented with the “help of, or beyond the limitation set upon them through, positive,
posited laws.”8* She does not consider the negative consequences of “judges making law”
though on the whole, she is very sensitive that law, whether domestic or international, be seen
by a self-governing people to be “its” law, and not be imposed upon it by other instances.®’

Lemkin, on the other hand, in 1948 was fearful that an international criminal court
would mean “too great an affront to state sovereignty.”® Ironically, Arendt was willing to
go beyond him in the principle as well as the practice of the persecution of the crime of
genocide. Undoubtedly, though, both would have greeted enthusiastically the establishment
of an International Criminal Court with the jurisdiction to try those accused of crimes against
humanity and of genocide through the Treaty of Rome. They would also have been dismayed
that their adoptive country, for whose constitutional traditions they had such reverence — the
United States — first signed and then withdrew from the Treaty of the International Criminal
Court. The weakening of the status of international law and the contempt toward international
institutions is part of the “crises of our republic” in the contemporary period, very much as
the violation of the laws of war and peace, the collapse of the League of Nations, of the
nation-state system and the Holocaust were those of Arend and Lemkin.
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