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§ 1 Contract Defined

A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the
performance of which the law in some way recognizes as a duty.

§ 2 Promise; Promisor; Promisee; Beneficiary

(1) A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to
justify a promisee in understanding that a commitment has been made.

(2) The person manifesting the intention is the promisor.

(3) The person to whom the manifestation is addressed is the promisee.

(4) Where performance will benefit a person other than the promisee, that person is a beneficiary.
§ 3 Agreement Defined; Bargain Defined

An agreement is a manifestation of mutual assent on the part of two or more persons. A bargain is an
agreement to exchange promises or to exchange a promise for a performance or to exchange
performances.

§ 4 How a Promise May Be Made
A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.
§ 5 Terms of Promise, Agreement, or Contract

(1) A term of a promise or agreement is that portion of the intention or assent manifested which relates to
a particular matter.

(2) A term of a contract is that portion of the legal relations resulting from the promise or set of promises
which relates to a particular matter, whether or not the parties manifest an intention to create those
relations.

§ 17 Requirement of a Bargain

(1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a
manifestation of mutual assent to the exchange and a consideration.

(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal
contracts or under the rules stated in§ § 82- 94.

§ 18 Manifestation of Mutual Assent

Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or
render a performance.

§ 19 Conduct as Manifestation of Assent

(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other acts
or by failure to act.

(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the
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conduct and knows or has reason to know that the other party may infer from his conduct that he assents.

(3) The conduct of a party may manifest assent even though he does not in fact assent. In such cases a
resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.

§ 20 Effect of Misunderstanding

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different
meanings to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other; or
(b) each party knows or each party has reason to know the meaning attached by the other.

(2) The manifestations of the parties are operative in accordance with the meaning attached to them by
one of the parties if

(a) that party does not know of any different meaning attached by the other, and the other knows
the meaning attached by the first party; or

(b) that party has no reason to know of any different meaning attached by the other, and the other
has reason to know the meaning attached by the first party.

§ 21 Intention to Be Legally Bound

Neither real nor apparent intention that a promise be legally binding is essential to the formation of a
contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the
formation of a contract.

§ 22 Mode of Assent: Offer and Acceptance

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by
one party followed by an acceptance by the other party or parties.

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be
identified and even though the moment of formation cannot be determined.

§ 23 Necessity That Manifestations Have Reference to Each Other
It is essential to a bargain that each party manifest assent with reference to the manifestation of the other.
§ 24 Offer Defined

An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in
understanding that his assent to that bargain is invited and will conclude it.

§ 25 Option Contracts

An option contract is a promise which meets the requirements for the formation of a contract and limits
the promisor’s power to revoke an offer.

§ 26 Preliminary Negotiations

A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed
knows or has reason to know that the person making it does not intend to conclude a bargain until he has
made a further manifestation of assent.



§ 27. Existence of Contract where Written Memorial is Contemplated

Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from
so operating by the fact that the parties also manifest an intention to prepare and adopt a written
memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

§ 33 Certainty

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be
accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a
breach and for giving an appropriate remedy.

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a
manifestation of intention is not intended to be understood as an offer or as an acceptance.

§ 38 Rejection

(1) An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has
manifested a contrary intention.

(2) A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an
intention to take it under further advisement.

§ 39 Counter-offers

(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original
offer and proposing a substituted bargain differing from that proposed by the original offer.

(2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has
manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.

§ 41 Lapse of Time

(1) An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is
specified, at the end of a reasonable time.

(2) What is a reasonable time is a question of fact, depending on all the circumstances existing when the
offer and attempted acceptance are made.

(3) Unless otherwise indicated by the language or the circumstances, and subject to the rule stated in § 49,
an offer sent by mail is seasonably accepted if an acceptance is mailed at any time before midnight on the
day on which the offer is received.

§ 42 Revocation by Communication from Offeror Received by Offeree

An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation
of an intention not to enter into the proposed contract.

§ 50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise

(1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a
manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer requests be performed or
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tendered and includes acceptance by a performance which operates as a return promise.

(3) Acceptance by a promise requires that the offeree complete every act essential to the making of the
promise.

§ 58 Necessity of Acceptance Complying with the Terms of Offer

An acceptance must comply with the requirements of the offer as to the promise to be made or
performance to be rendered.

§ 65 Reasonableness of Medium of Acceptance

Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is
the one used by the offeror or one customary in similar transactions at the time and place the offer is
received.

§ 69 Acceptance by Silence. . .

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the
following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject
them and reason to know that they were offered with the expectation of compensation.

(b) Where the offeror has stated or given the offeree reason to understand the assent may be
manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept
the offer.

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify
the offeror if he does not intend to accept.

§ 71 Requirement of Exchange; Types of Exchange
(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his
promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of
(a) an act other than a promise, or
(b) a forbearance, or
(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person. It may be
given by the promisee or by some other person.

§ 73 Performance of Legal Duty

Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute
is not consideration; but a similar performance is consideration if it differs from what was required by the
duty in a way which reflects more than a pretense of bargain.

§ 77 lllusory and Alternative Promises

A promise or apparent promise is not consideration if by its terms the promisor or purported promisor
4



reserves a choice of alternative performances unless

(a) each of the alternative performances would have been consideration if it alone had been bargained for;
or

(b) one of the alternative performances would have been consideration and there is or appears to the
parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the
alternatives which would not have been consideration.

§ 79 Adequacy of Consideration; Mutuality of Obligation
If the requirement of consideration is met, there is no additional requirement of
(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
(b) equivalence in the values exchanged; or
(c) “mutuality of obligation.”
§90. Promise Reasonably Inducing Action Or Forbearance

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of
the promisee or a third person and which does induce such action or forbearance is binding if injustice can
be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice
requires. . ..

Comments:

Relation to other rules. . . This Section is often referred to in terms of “promissory estoppel,” a phrase
suggesting an extension of the doctrine of estoppel. Estoppel prevents a person from showing the truth
contrary to a representation of fact made by him after another has relied on the representation. . ..

Certainly reliance is one of the main bases for enforcement of the half-completed exchange, and the
probability of reliance lends support to the enforcement of the executory exchange. . . This Section thus
states a basic principle which often renders inquiry unnecessary as to the precise scope of the policy of
enforcing bargains. Sections 87-89 state particular applications of the same principle to promises ancillary
to bargains, and it also applies in a wide variety of non-commercial situations.

Character of reliance protected. The principle of this Section is flexible. The promisor is affected only by
reliance which he does or should foresee, and enforcement must be necessary to avoid injustice.
Satisfaction of the latter requirement may depend on the reasonableness of the promisee’s reliance, on its
definite and substantial character in relation to the remedy sought, on the formality with which the
promise is made, on the extent to which the evidentiary, cautionary, deterrent and channeling functions of
form are met by the commercial setting or otherwise, and on the extent to which such other policies as the
enforcement of bargains and the prevention of unjust enrichment are relevant. . . .The force of particular
factors varies in different types of cases. . ..

lllustrations:

A promises B not to foreclose, for a specified time, a mortgage which A holds on B’s land. B
thereafter makes improvements on the land. A’s promise is binding and may be enforced by denial
of foreclosure before the time has elapsed.



A sues B in a municipal court for damages for personal injuries caused by B’s negligence. After the
one year statute of limitations has run,B requests A to discontinue the action and start again in the
superior court where the action can be consolidated with other actions against B arising out of the
same accident. A does so. B’s implied promise that no harm to A will result bars B from asserting
the statute of limitations as a defense.

A has been employed by B for 40 years. B promises to pay A a pension of $200 per month when A
retires. A retires and forbears to work elsewhere for several years while B pays the pension. B’s
promise is binding.

Reliance by third persons. If a promise is made to one party for the benefit of another, it is often
foreseeable that the beneficiary will rely on the promise. Enforcement of the promise in such cases rests on
the same basis and depends on the same factors as in cases of reliance by the promisee. Justifiable reliance
by third persons who are not beneficiaries is less likely, but may sometimes reinforce the claim of the
promisee or beneficiary.

Partial enforcement. A promise binding under this section is a contract, and full-scale enforcement by
normal remedies is often appropriate. But the same factors which bear on whether any relief should be
granted also bear on the character and extent of the remedy. In particular, relief may sometimes be limited
to restitution or to damages or specific relief measured by the extent of the promisee’s reliance rather than
by the terms of the promise. . . . Unless there is unjust enrichment of the promisor, damages should not put
the promisee in a better position than performance of the promise would have put him. See§ §344, 349.

lllustrations:

A applies to B, a distributor of radios manufactured by C, for a “dealer franchise” to sell C's
products. Such franchises are revocable at will. B erroneously informs A that C has accepted the
application and will soon award the franchise, that A can proceed to employ salesmen and solicit
orders, and that A will receive an initial delivery of at least 30 radios. A expends $1,150 in preparing
to do business, but does not receive the franchise or any radios. B is liable to A for the $1,150 but
not for the lost profit on 30 radios. . ..

The facts being otherwise as stated in Illustration 8, B gives A the erroneous information
deliberately and with C’s approval and requires A to buy the assets of a deceased former dealer and
thus discharge C’'s “moral obligation “ to the widow. Cis liable to A not only for A’s expenses

Uniform Commercial Code (2001 official version)

UCC § 2-204. Formation in General

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including
conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its
making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the
parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate
remedy.



UCC § 2-302. Unconscionable contract or Clause

(1) If the court as a matter of law finds the contractor any clause of the contract to have been
unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the
remainder of the contract without the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contractor any clause thereof may be
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its
commercial setting, purpose and effect to aid the court in making the determination.

1980 United Nations Convention on Contracts for the International Sale of Goods, Article 19

(1) A reply to an offer which purports to be an acceptance but contains additions, limitations or other
modifications is a rejection of the offer and constitutes a counter-offer.(2) However, a reply to an offer
which purports to be an acceptance but contains additional or different terms which do not materially alter
the terms of the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally to
the discrepancy or dispatches a notice to that effect. If he does not so object, the terms of the contract are
the terms of the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price, payment, quality and quantity of
the goods, place and time of delivery, extent of one party’s liability to the other or the settlement of
disputes are considered to alter the terms of the offer materially.

UCC § 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a
reasonable time operates as an acceptance even though it states terms additional to or different from
those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional
or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants
such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time
after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract
for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of
the particular contract consist of those terms on which the writings of the parties agree, together with any

supplementary terms incorporated under any other provisions of this Act.



